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INTRODUCTION

Freedom to provide services (the freedom) is at this moment one of the most intensely
discussed issues in the European Union. Especially the proposal of the EC Directive on
the services in the Internal Market (the Directive) has been a ‘hot topic’ ever since it was

first presented by the Commission in 2004.

Arguments of politicians and lobbying groups (especially labour unions), mostly opposing
the project, are the loudest and most vehement. Consequently, it is not surprising that they
get most publicity, while not many people are aware of the legal aspects of the proposal.
Meanwhile, also within the ciicle of scholars and lawyers a lively discussion on the
potential interrelations of the Directive with the national law and acquis communditre
takes place. Numerous symposiums are organised, articles and repotts are written, in the
effort to predict the legal and economic consequences it might produce. As usually, views
differ significantly not only in relation to details such as the ‘proper” wording of each

article, but also in general attitude (in favour or against) towardsthe project.

At the same time, countless bureaucrats in every Membet State and in the EUinstitutions
examine and negotiate every single word of the project ina seemingly hopeless effort to

satisfy everyone without actually giving up the idea of liberalisation.

In this papet, I undertake to analyse the legal side of the curtent discussion, giving special
attention to the case law of the European Court of Justice (the ECJ or the Court), upon
which the Commisston construed the first diaft. I will attempt to establish whether the
Directive, as it stands now, has any liberalising capacity or whether it is in fact a step

backwaid in relation to what has been already achieved by the Caurt.

Since only the freedom to provide services is of the interest to the author of this paper, the
provisions of the Directive which regulate fieedom of establishment are not discussed.
Also the rules on administiative cooperation are mentioned only to the extent that they
influence the scope of the freedom Furthermore, the problems relating to the private

international law and conflict of 1ules’ also fall outside the scope of this paper. Although

' For the discussion of possible conflicts between the country of origin principle and the rules on law
applicable to contractual and non-contractual obligations see the Opinion of the Committee on Civil Law
Matters {General Questions) of 24 92004, 12655/04 together with annexed Technical analysis of the
provisions of the Rome I Convention and the Rome [I Draft Regulation in the light of the Draft Services
Directive of 25 6 2004, 10542/04 See also the response to these papers prepared by the Legal Service of the
Council, according to which there is no conflict and eventual adoption of the country of origin principle
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the adoption of the country of origin principle (the COP) may influence the choice of law
applicable to the contractual and norrcontractual obligations of the provider, this matter is

only indirectly related to the scope of the freedom.

The First Chapter of this paper contains general information on the freedom to provide
services. The EC Treaty provisions and theit development through jurisprudence and
secondary law are described in order to show the backgiound from which the idea ofa

horizontal directive originated.

In the Second Chapter steps leading to adoption of the first project of the Directive in
2004 are presented. Contents of the draft, reasons given by the Commission for particular

solutions and the relevant case law are also discussed

In the Third Chapter the debate about the pioject and opinions of various bodies are
analysed with particular attention given to the most problematic issues and reasons of the
disagreements between the Member States and EC institutions. Changes recommended by

the European Parliament in the first reading of the project arealso desciibed.

The Fourth Chapter presents a compromise version of the Directive prepared by the
Commission in April 2006. On the basis of conclusions derived from preceding Chapters
an attempt is made to answer the question whether this final draft offers any improvement
of the situation of service providers and recipients as compared with the present state of
affairs.

Finally, in the concluding Fifth Chapter it is discussed whether the Commission’s
initiative can be regarded as a failure. Also some ideas for the prospects of the future

liberalisation of the freedom to provide services are offered.

depends on the political choice, 13858/04, 22 10.2004
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CHAPTER ONE
FREEDOM TO PROVIDE SERVICES

1. Introduction

Freedom to provide services is one of the four fundamental freedoms on which the
Internal Market is based > Provisions on the liberalisation of services have been a part of
Community’s legal order since its very beginning in 1957 when the Rome Treaty has been
adopted® and have not been changed much since then Nevertheless, their importance
grows together with the development of the Member State’s economies, as services’ share

in the national GDP and creation of new jobs constantly increases.

Presently, the freedom is regulated in Title ITT, Chapter three of the EC Treaty," but also
some of the provisions (articles 45 to 48) of the preceding Chapter on the right of
establishment apply to it: After the expiry of the transitional period, the Coutt declared
article 49 EC, prohibiting 1estrictions of the freedom to provide services, to be sufficiently
clear and precise for direct application, irrespective of lack of harmonisation or
coordination between Member States’ Since then, individuals may rely directly on this

Treaty provision before national courts which significantly increases its effectiveness

2, Material scope

According to article 55 EC services “are normally provided for remuneration, in so far as
they are not govermed by the provisions relating to freedom of movement for goods,
capital and persons”. This rather vague definition relying mainly on the default rule has
been supplemented by an open list of economic activities whichmay constitute services:
industrial, commercial, ctaft or professional. Because this catalogue provides only

possible examples, an enoimous variety of activities is in practice included in the

2 For the legal analysis of the creation and operation of the Internal Market see K. Mortelmans “The
Cominon Matket, the Internal Market and the Single Market, what is in a market?” CM L Rev. 35(1998), p.
101-136.

* Treaty establishing the European Economic Community adopted in Rome on 253 1957 Freedom to
provide services was regulated in articles 59 to 66

* Articles 49 to 55 of the Treaty establishing the European Community (consolidated version), OJ C325 of
24 .12 2002

* See Case 33/74 Van Binsbergen [1974] ECR 1299, par. 24; Case C-279/80 Webb [1981] ECR 3305, par.
13; Case 205/84 Commission v Germany [1986] ECR 3755, pat 25 For an eclaborate analysis of the
functioning of direct effect see J.H. Jans and J. M Prinssen “Direct Effect: Convergence ot Divergence? A
Comparative Perspective” in J M. Prinssen and A. Schrauwen (eds) “Direct Effect; Rethinking a Classic of
EC Legal Doctrine” Groningen: Ewmopa Law Publishing 2002, p 105-126
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definition of services ® Only transport, banking and insurance services have been
expressly excluded and made subject to provisions regulating respectively transport and
the free movement of capital ' At this point the problem with the distinction of the
freedom arises because all of the abovementioned activities can be also exeicised through
the freedom of establishment® In result, the distinction solely on the basis of the type of
economic activity is not feasible. Many criteria of differentiation have been proposed” but
only the one based on the temporary nature of services has been finally accepted and
consequently applied by the Court:

“where the provider of services moves to another Member State (. ) he is to pursue his
activity there on a tempor ary basis

(. .) the temporary nature of the activities in question has to be determined in the light,
not only of the duration of the provision of the service, but also of its regularify,
periodicity or continuity. The fact that the provision of services is temporary does not
mean that the provider of services within the meaning of the Treaty may not equip himself
with some form of infrastructure in the host Member State (including an office, chambers
or consulting rooms) in so far as such infrastructure is necessary for the purposes of
performing the services in question A0

In contrast, freedom of establishments presupposes stable and continuous patticipation in

the economic life of the host Member State !

Ihe requirement of remuneration does not mean that every single service has to be paid
for (that is why the word ‘normally’ has been used). It rather serves to exclude from the
scope of the freedom activities which do not have economic character for example when
the service is financed by the State acting in fulfilment of its duties towards the citizens >
Similarly, a musician petrforming on a public highway does not receive remuneration

within the meaning of article 50 EC, because the money donated to him by the passersby

® For a more detailed analysis of the concept of ‘services’ see L. Woods “Free movement of goods and
services within the European Community” Ashgate 2004, p. 159-184.

7 See article 51 EC.

¥ For the elaborate explanation of the scope of freedom of establishment, also with regard to distinguishing
it from freedom to provide services, sce D Schnichels “Reichwete der Niederlassungsfreiheit” Nomos
Verlagsgesellschaft, Baden Baden 1995 On the differences between both freedoms see also J.L. Hansen
“Full circle: Is there a Difference Between the Freedom of Establishment and the Freedom to Provide
Services?” European Business Law Rev. 11(2000), p 83-90

? For example, the one based on the establishment of an infrastructure at the place the service is provided

% Case C-55/94 Gebhard [1995]) ECR 1-4165, par. 26 and 27

" Ibid. par. 25.

"2 See Case C-109/92 Wirth [1993] ECR 1-6447, par 15
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are given voluntatily without earlier agreement or obligation on either side.” However,
the situation would be different if the musician were hired by a third party. According to
the ECJ the fact that the consideration for the service is paid by somebody else than the

e 14
recipient, is of no relevance

Another obligatory element for the service to fall within the scope of the Ireaty is its
cross-border character. lhis requirement is a consequence of a general rule that
Community law does not apply to purely internal situations.”® Article 49 EC expressly
requires that the service provider shall be established in a different Member State than the
recipient. Accordingly, three forms of service provision seem to be covered:
- when the service itself moves (e g. a legal advice is sent through internet);
- when the provider goes to the recipient in order to provide service theie {e.g. to
build a house);
- when the recipient travels to the provider (eg in ordet to receive medical
treatment) 16
However, in late eighties, the Court added a fourth possibility, declaring that the fieedom
applies to all situations when the provider provides service in a Member State different
from that in which he is established, irrespective of the place of establishment of the
recipient.'” It follows that the provider and recipient may be established in the same

Member State as long as the provision of services takes place in a different EU courtry.

3. Personal scope

Both natural and legal persons can benefit from the Treaty provisions on the freedom to
provide services, the only requirement being the nationality of one ofthe Member States.
In relation to individuals, the possession of EU citizenship is essential, while legal entities

must be “formed in accordance with the law of a Member State and having their

* See Case C-16/93 Tolsma [1994] ECR 1-743, par 15-20

I‘f See Case 352/85 Bond van Adverteerders [1988] ECR 2085, par. 16.

1 See Case 115/78 Knoors [1779] ECR 399, par. 24; Case C-52/79 Debauve [1980] ECR 833, par 9; Case
C-17/94 Gervais [1995] ECR 1-4353, par. 24, For the opinion that this principle has been eroded by the ECJ,
see C Barnard “The Substantive Law of EU; The Four Freedoms” Oxford University Press 2004, First
edition, p. 332 See also N N. Shuibhne “Free Movement of Persons and the Wholly Internal Ruie: Time to
move on?” C M L. Rev 39(2002), p. 731-771.

'® For the opinion that the recipient can relay on the freedom only if he does not reside permanently in the
place where service is provided, see T. Oppermann “Europarecht” CH Beck Miinchen 1991, p. 579.

7 See so called tourist guides cases: C-145/89 Commission v France [1991] ECR I-659, par. 9-10; Case C-
180/89 Commission v Italy [1991] ECR 1-709, par. 8-9; Case C-198/89 Commission v Greece [1991] ECR 1-
727, par 10-11.




registered office, cemtral administration or principal place of business within the
Community”."® 1t should be noted that initially this condition bound only the provider,
while the recipient could be a third country national. The situation changed afier the
petsonal scope of the freedom was extended to cover also the recipients. Even though

1'* and

rights of the recipients are not expressly mentioned in the Treaty, first the Counci
subsequently the Court decided that also they should also be able to rely on the freedom.*°
In order to do so, they must however fulfil the nationality condition. The personal scope
of the freedom was further broadened in Rush Pérruguesa where the ECJ ruled that a
provider can move to the host country together with his own labour foree, irrespective of

its JnatiOJflality‘.21

4. Rights granted

Although article 49 EC expressly prohibits restrictions on freedom to provide services
within the Community, initially only the national treatment rule was applied. Basically, it
meant that nationals from other Member States could not be discriminated as compared
with own citizens.*” Soon it turned out that the prohibition of discrimination on the
grounds of nationality (so called direct discrimination) is not sufficient because also other
criteria of differentiation are used. Such requirements as knowledge of local language or
permanent residence allowed the Member States to favour their own citizens, without
violating the prohibition of direct disctimination. The ECJ responded firmly by extending
the prohibition also to indirect disciimination covering restrictions which, although not
based on the nationality ciitetion, lead to the same tesult.”® Despite this broad
interpretation of the national treatment rule, many restrictions of the freedom still escaped

the prohibition from article 49 EC and hindered the establishment of the Internal Market.

¥ Article 48 EC, first sentence

1 See article 1b of Council Directive 73/149 on the abolition of the restrictions on movement and residence
within Community for nationals of Member States with regard to establishment and the provision of
services, OJ 1172, 28 6.1973, p. 0014-0016 (repealed by Directive 2004/38).

2 See Case 286/82 Luisi and Carbone [1984] ECR 377, par 16; Case 187/86 Cowan [1989] ECR 195, par

15; Case C-348/96 Calfa [1999] ECR 1-0011, par 16; Case C-55/98 Vestergraad [1999] ECR 1-7641, par

20,

M Case C-113/89 Rush Portuguesa [19901 ECR F-1417, par 19 See also Directive 96/71 concerning the
posting of workers in the framework of the provision of services, OTL18, 21.1 1997, p. 1-6

** However, Community law does not prohibit reverse disciimination privileging foreigners as compared
with nationals On the problem of national discrimination see G. Davies “Nationality discrimination in the
European Internal Market” Ewopean Monographs, Kluwer Law International 2003

7 See Joined Cases 62 and 63/81 Seco [1982] ECR 223, par. 8; Joined Cases C-330 and 331/90 Lépez Brea
and Hidalgo Palacios [1992] ECR 1-323, par. 13; Case C-484/93 Svensson and Gustavsson [1995] ECR I-
3955, par. 12



Some measutes, even though non-discriminatory in form and application, restricted the
freedom through the creation of ‘double burden’ for the nationals of other Member
States.” With a view to counteracting such barriers, the Court broadened even further the
scope of atticle 49 EC claiming that it included a prohibition of all restrictions which
hinder the exercise of the freedom or render it less aftractive > Other means of fighting
the double burden were provided by the Community secondary legislation on the mutual

recognition of qualifications and diplomas *°

The ECJ interpreted extensively not only the rights granted but also the activities to which
they applied. As was mentioned before, even though article 49 EC mentions only the
provision of services also their receipt was declared to be protected. Additionally, so
called ‘accessory rights’, such as the right of entry and residence, that the Court deemed
necessary for (or at least influencing) the exercise of the fieedom were included in the
‘package’ as well 27 Judgment in Carpenter where the Court declared that a deportation of
Filipino wife of a service provider constituted a violation of article 49 EC, because it
could hinder him in exetcise of the freedom as it affected his family life,”® can serve as an

excellent example of the ECJ’s creative interpretation.

5. Admissible restrictions
In the recognition of national interests, the EC Treaty contains also provisions expressly
allowing Membet States to discriminate against foreign service providers (recipients).

Nevertheless, these derogations are interpreted restrictively by the Court.

* For example, if every person who wants to practice the profession of an architect in a given Member
State is obliged to pass an exam before a national body, architects who have already acquired qualifications
and expetience abroad are disadvantaged because they are forced to fulfil the same (or similar) conditions
more than once. See also Case C-288/89 Gouda [1991] ECR I-4007, par 12-13

% 8o called market access approach. See Case C-76/90 Szger [1991] ECR 1-4221, par. 12; Case C-424/97
Haim [2000] ECR 1-5123, par 57

% See Directive 89/48 on general system for the recognition of higher education diplomas awarded on
completion of professional education and training of at least three year’s duration, OF L19, 24.1 1989, p. 16-
23; Directive 92/51 on a second general system for the recognition of professional education and training to
supplement Directive §89/48, OJ L017, 25.1 1995, p 0020 See also sectoral regulations such as Directive
77/249 to facilitate the effective exercise by lawyers of freedom to provide services, OJ 178, 26 3.1977, p
17-18

* Because matters relating to movement of persons are deemed especially sensitive, the accessory rights
were soon and heavily regulated in secondary law Presently, see especially: Directive 2004/38 on the right
of citizens of the Union and their family membets to move and reside freely within the territory of the
Member States, OJ L158, 30.4 2004, p. 77-123

* Case C-60/00 Carpenter [2002] ECR I-6279, par. 39
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Article 45 EC envisages derogation in relation to activities connected with the exercise of
official authority. However, the Court requires this connection to be direct and specific?
Consequently, it is possible that the justification will be accepted only in relation to

cettain functions but the exclusion of whole profession will not be possible.”

Furthermore, article 46.1 EC allows special treatment of foreigners on grounds of public
policy, public security or public health. Despite the lack of Community definitions of
these notions, Member States can invoke this provision only in exceptional circumstances
and their reasoning is thoroughly examined by the Court.’’ Discretion of national
authorities is additionally limited by rules set in secondary law’ building upon the

jutisprudence of the ECJ.

In addition to express Treaty derogations the Court, initially in 1elation to the free
movement of goods and subsequently also other fieedoms, developed a rule of reason
doctrine.* Tt was a necessary consequence of the introduction of market access approach,
Were it fo remain unlimited, practically every regulation of economic activity could be
struck down as hindering one the freedoms. To prevent such situation, the ECJ accepted
possible justification of non-disctiminatory measures by overriding reasons relating to the
public interest (imperative/mandatory requirements), such as protection of workers,
environment, consumets or intellectual property.>* However, the reasoning based solely
on administrative or economic grounds is not admissible. *® Measures taken by the
Member States not only have to be propetly justified but also proportional The
proportionality test has to establish that the interest which a Member State claims to
protect is not sufficiently protected by the country of origin; the measure is suitable for

securing attainment of the objective it pursues and it does not go beyond what is necessary

® See Case C-114/97 Commission v Spain [1998] ECR 1-6717, par. 35; Case C-355/98 Commission v
Belgium [2000] ECR 1-1221, par. 25; '

0 See Case 2/74 Reyners [1974] ECR 631, par. 46-47,

! See for example Case C-158/96 Kohil [1998] ECR 1-1931; Case C-348/96 Caffa [1999] ECR I-0011.

32 See Chapter VI of Directive 2004/38 on the right of citizens of the Union and their family members to
move and reside freely within the territory of the Member States, OT L158, 30.4 2004, p. 77-123

% For an extensive analysis of the application of the rule of reason by the Court, especially to the sensitive
issues of moral and ethical nature, see S, O’Leary and I M Ferndndez-Martin “Judicially-created
Exceptions to the Free Provision of Services” European Business Law Rev. 11(2000), p 347-362

3* The catalogue is open and snbject to continuous development by the Court

3% Qee Case C-158/96 Kokl [1998] ECR 1-1931, par. 41; Joined Cases C-369 and 376/96 Arblade [1999)
ECR 1-8453, par. 37.
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to attain this objective *® The Court applied the 1ule of reasons also in relation to national
measures which could be perceived as indirectly discriminatory, even though they may be

in principle justified only by one of the express lreaty derogations.”’

6. Conclusions

In this Chapter the evolution of the fieedom to provide services has been described. It is
apparent that even without substantial changes in the wording of the EC Treatyprovisions,
the Furopean Court of Justice managed to extend the scope of the freedom through
creative interpretation. Meanwhile, secondary law addressed particular problems,
concentrating mainly on the regulation of access to and exercise of specific sectors (e g.
telecommunications).”® However, these combined efforts of the Court and LC institutions
ptoved to be insufficient to remove all barriers to the freedom. Up to now, no Member
State has adopted a comprehensive act that would regulate cross-border provision of
services, there are only sectoral regulations issued in order to implement directives. In
result, providers are often treated on the same terms as entrepreneurs petmanently
established in a given country. Infringement procedures initiated by the Commission and
preliminary rulings of the ECT are not capable of solving that problem. They are too slow,
costly and their results bind in principle only the parties to the proceedings. Additionally,
the abolition of some bariers requires priot establishment of minimum standards,
especially in relation to the protection of consumers’ interests. Consequently, the
Commission has come up with the project of hotizontal harmonisation as a tool best

suited for the achievement of true Internal Market in services ™

* See Case C-272/94 Guiot [1996] ECR 1-1905, par. 13; Case C-6/98 ARD [1999] ECR 1-7599, par 51. See
also T. Snell “True proportionality and free movement of goods and services” European Business Law Rev,
11(2000), p. 50-57; where the application of proportionality test by the Court is analysed in relation to both:
the Treaty derogations and the rule of reason

37 Qee Case C-288/89 Gouda [1991] ECR 1-4007, par 11; Case C-224/97 Ciola [1999] ECR 1-2517, par. 17.
For an opinion that the Cowt has eliminated discrimination from most vsed language, except in most
obvious cases, see . Davies “Nationality discrimination in the European Internal Market” European
Monographs, Kluwer Law International 2003, p. 58

* See M Brealey and C Quingley “Completing the Internal Market of the European Community; 1992
Handbook” Graham and Trotman; London/Dordrecht/Boston 1991; second edition

** For an elaborate opinion on the role of harmonisation in the process of liberalisation of service trade see P.
Nicolaides “Liberalizing service trade; Strategies for services” Chatham House Papers, The Royal Institute
for International Affairs, Reutledge London 1989
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CHAPTER TWO
THE FIRST DRAFT

1. Introduction

In order to counteract the slow removal of barriers to the free movement of services and to
meet the goals set out by the Lisbon European Council,” in December 2000 the
Commission presented the Internal Market Stiategy for Services (the Strategy). ™'
Stressing the role of services as drivers of the Furopean economy, the Commission
devised a two-stage plan aiming at the creation of efficient Internal Market for services.
First of all, initiatives targeted at specific problem areas (such as commercial
communications) and the analyses of remaining barriers were to be undertaken. The
following step consisted of removal of the identified bartiers through direct application of

the Treaty, non-legislative measures and targeted harmonisation.

Less than two years later, under the first stage of the Strategy, the Commission produced a
Report on the State of Internal Market for Services” specifying the bartiers and their
impact on the European matket. The report concluded that a decale after the envisaged
completion of the Internal Market, there are still huge disparities between planned results
and the reality. In 2003 the Commisston proceeded with the second stage of the Strategy
launching initiatives to remedy the situation. Preparation of a Directive on services in the
Tnternal Market was one of the priotities *® During the examination of remaining national
bartiers it turned out that many legal obstacles are common to different kinds of activities,
therefore a horizontal act would be most efficient As for the harmonisation itself, it is
necessary to remove restrictions to freedom resulting from diverging national provisions
or from unlawful measures introduced by the Member States (it would be impractical and

ineffective to fight them with the infringement procedure). The First draft was presented

“* The Furopean Council (23 and 24 3 2000) launched the Lisbon strategy aiming at making the EU the
most competitive and dynamic knowledge-based economy in the world by 2010 In point 17 of the
Presidency Conclusions the Council asked the Commission to set out the strategy for removal, till the end of
the year, of bariiers to services.

* Commission Communication “The Internal Market Strategy for Services”, COM(2000) 888 final,
29.12.2000

* Report from the Commission to the Council and the European Parliament on the State of the Internal
Market for Services, COM(2002) 441 final, Brussels 30.7 2002.

* See Commission Communication “Internal Market Strategy — Prioritics 2003-2006”, COM(2003) 238,
752003, p. 11.



to the Council and the European Parliament at the beginning of 2004.** As the legal basis,
the Commission pointed to articles 47.2, 55, 71 and 80.2 EC. Ihe proposal consists of
seven chapters: 1) general provisions; 2) fieedom of establishment for service providers; 3)
free movement of services; 4) Quality of services; 5} Supervision; 6) Convergence

programme and 7) Final provisions.

2. Scope and general provisions

The aim of the Directive is to create a general legal framework applicable to the cross-
border provision of services (also through establishment), in compliance with Treaty
provisions and without interfering with other Community instruments. Proposed
definition of a ‘service’ refers to article 50 EC and encompasses every self-employed
economic activity consisting of the provision of services for consideration. 4
Consequently, no new elements have been added to the definition already functioning and
it will still be necessary to refer to the jurisprudence of the ECJ in order to categorize
given activity as a service ¢ Areas, such as finances, transport, communication services
and networks; which are already covered by comprehensive Community policies, have
been excluded from the scope of the Directive *” Additionally, in the field of taxation, the
country of origin principle shall apply only to the extent not covered by other Community
insttuments.*® In this respect it should be noted that the Court has consistently held that
national tax measures are capable of restricting the freedom, and can therefore be

examined under article 49 EC*¥ Even in the area of direct taxation which belongs to the

* Proposal for a Directive of the European Parliament and of the Council on services in the internal market,
COM (2004)0002 final, 13 1.2004  For a critical analysis of the First diaft see W Gekiere “The Proposal of
the European Commission for a directive on services in the internal matket: an overview of its main features
and critical refleciions™ in R. Blanpein (ed) “Freedom of services in the European Union; Labour and
Sccial Security Law: the Bolkenstein Tnitiative” Bulletin of Comparative Labour Relations, Kluwer Law
International 2006, p 3-18 See also M Schlichting and W. Spelten “Die Dienstleistungsrechtlinie”
Europdische Zeitschiift fili Wirischafisrecht 8/2005, p. 238-240 where the contents of the proposal are
described

* Article 4 1

* Por an opinion that reliance on the definition established on a case-by-case basis by the Court is
questionable, and that the distribution of goods — mentioned by the Commission in an explanatory recital 14
- should not be included (as it has not been recognised by the ECJ) see the Research Report of W. Gekiere
Institute for European Law “Towards a European Directive on services in the Internal Matket: Analysing
the Legal Repercussions of the Draft Services Directive and its Impact on National Services Regulations”
Catholic University of Leuven, 24 9.2004, point T A.

7 Article 2.2,

*® Article 2.3.

¥ See Case C-204/90 Bachmannn [1992] ECR 1-249, par. 31-33; Case C-300/90 Commission v Belgium
[1992] ECR I-305, par 22-23; Case C-17/00 De Coster [2001] ECR 1-9445, par 26
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exclusive competences of Member States, the ECT ruled that their authority has to be

exercised consistently with the Community law *°

3. The country of origin principle

According to the COP expressed in article 16 of the First draft, the country where a
service provider is established, is responsible for regulation and supervision of his (her)
activities in relation to the access to and the exercise of service activity, the quality and
contents of the service, advertising, contracts and liability The host Member State cannot
restrict the freedom by requirements applicable to access to or exercise of service
activities. Paragraph four of article 16 contains an open list of prohibited requirements.
The COP as defined above has not been cleaily established in the case law of the Court.
Admittedly, the ECJ has repeatedly stated that all restrictions liable to prohibit or
otherwise impede the exercise of fieedom to provide services should be eliminated®' Also
the catalogue of prohibited restiictions from article 16.4 of the First draft reflects the
Court’s jurisprudence.” However, it is not only the host state but also the home country
that should refrain from obstructing the exercise of the freedom >* Moreovet, even though
the Court has often ruled that article 49 EC precludes the application of specific
restrictions; these decisions were always preceded by the examination of possible
justifications and proportionality of the measure at issue. In the absence of Community
harmonization, the freedom can be limited by measures justified by Treaty derogatiors or
ovetriding requirements relating to the public interest >* The host Member State can also

take measures necessary to ensure that its rules on establishment are not circumvented

* See Case C-331/97 Gschwind [1999] ECR 1-05451, par 20

*! See Case C-76/90 Sager [1991] ECR 1-4221, par 12; Case C-58/98 Corsten [2000] ECR 1-7919, par. 33
52 An obligation to have an establishment within the host state’s tetritory: Case 205/84 Conmmission v
Germany [1986] ECR 3755, par 52. A prohibition of setting up an infrastructure in host state: Case C-55/94
Gebhard [1995] ECR 1-4165, par. 27. A requirement to be entered into register: Case C-131/01 Commission
v Ttaly [2003] ECR 1-1659, par. 27 An obligation to possess an identity document issued by authorities:
Case C-355/98 Commission v Belgium [2000] ECR 1-1221, par. 39 and 40. Obligatory application of
specific contractual arrangements: Case C-398/95 SE7TG [1997] ECR 1-3091, par. 19. Requirements
affecting use of necessary equipment; Case C-17/00 De Coster [2001] ECR 1-9445, par 35 Application of
host state’s requirements relating to provision of services: Case C-288/89 Gouda [1991] ECR 1-4007, par
12.

* See Case C-18/93 Corsica Ferries [1994] ECR I-1783, par. 30; Case C-37%/92 Peraita [1994] ECR I-
3453, par. 40; Case C-381/93 Comumnission v France [1994] ECR 1-5145, par. 14; Case C-70/95 Sodemare
[1997] ECR 1-3395, par. 37; and Case C-405/98 Gowrmet [2001] ECR [-1795, par. 37 For an opinion that
in relation to the country of origin, only the measures discriminating against the interstate transactions
should be regarded as impinging on the freedom to provide services, see P Oliver and W H. Roth “The
Internal Market and the Four Freedoms” C.M.L. Rev. 41(2004), p 419.

* See Case C-262/02 Commission v France [2004] ECR 1-6569, par. 23

15




through the abuse of EC law > In no case did the Court establish a general rule that it is
the law of the country of origin that should apply to the service provider, or that this
country should be responsible for the supervision.®® On the contrary, the ECJ has
acknowledged that the home state control principle is not laid down in the Treaty;’
consequently it cannot be relied upon unless it expressly follows fiom the secondary
law 3 Otherwise, it is established on the case-by-case basis which country is better
equipped to supervise and regulate the situation of the provider.” In Arblade the Court
stated that: “overriding reasons relating to the public interest which justify the substantive
provisions of a set of rules may also justify the comtrol measures needed to ensure
compliance with them” ® Consequently, supervision and power to regulate given situation
are often linked.

On the othet hand, according to the Court, Member States cannot apply to foreign service
providers all the requirements that the national entrepreneurs have to fulfil® especially if
it would result in the imposition of a double burden. Additionally, freedom to provide
services may be restricted only in so far as the interest protected is not equally
safeguarded by the tules to which the provider of the service is subject in the Membet

State of establishment.%® Tf the fact, that practically any national requitement may be

%3 Qee Case C-148/91 Veronica [1993] ECR I-487, par 12. However the case law in this respect is somehow
confusing because, at the same time, Member States cannot subject service providers to all laws applicable
to permanent establishments and even if the service provider offers no services in the country of
establishment it does not automatically mean that the freedom is abused. See V G. Hatzopoulos “Recent
developments of the case law of the ECT in the field of setvices” C M.L Rev 37(2000), p. 62-64

*% For an opinion that Court’s approach cannot be explained by the allocation of regulatory competences but
is based on the concept of market access see J. Snell and M Andenas “Explaining the outer limits:
resttictions on the free movement of goods and services” in M. Andenas and W H Roth “Services and Free
Movement in EU Law” The British Institute of International and Comparative Law, Oxford University
Press 2002, p. 115 The authors also argue that production rules should be subject to home state control,
while the host state would control the rules on market circumstances (p 93). Similar view was expressed by
H Muir Watt in “Experiences from Europe: Legal Divrsity and the Internal Market” Texas International
Law Journal 39(2004), p 448 and 452-434.

*7 See Case C-233/94 Germany v Parliament and Council [1997] ECR 1-2405, par. 64.

%% See for example Directive 2000/31 on certain legal aspects of information society services, in particular
electronic commerce, in the internal market, OJ 1178, p. 1 See also Case C-14/96 Criminal proceedings
against P Denuit [1997] ECR [-02785, par. 32 and 33. On the application of the COP to financial services
sece B Lommnicka “The Home Country Control Principle in the Financial Services Directives and the Case
I aw” European Business Law Rev. 11(2000), p 324-336. According to D, Kugelmann the introduction of
the COP in secondary law is hardly revolutionary and it would greatly improve the fiee movement of
services, “Die Dienstleistungs-Richtlinie der EG zwischen der Liberalisierung von Wachstumsmérkien und
europdischen Socialmodell” Europiiische Zeitschrift filr Wirtschaftsrecht 11/2005, p 327-331

% See Case C-384/93 Alpine Investments [1995] ECR 1-1141, par 48

* Joined Cases 369 and 376/96 Arblade [1999] ECR [-8453, par 36

8 Case C-279/80 Webh [1981] ECR 3305, par 16.

82 Case C-3/98 Reisebiiro Broede [1996) ECR 1-6511, par 28
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perceived as a restriction of a freedom, is taken into account, it is not surprising that the
practical outcome of Court’s reasoning can be often equalled to the application of the
COP. However, according to S Weatherill, there is no absolute rule of home state control
in the Treaty; 1ather a non-absolute principle of mutual recognition is judicially applied in

absence of sufficiently justified basis for host state control 63

The First draft envisages three different kinds of derogations from the COP. First of all,
article 17 contains a list of twenty three general derogations. Some of them, for example
these 1eferting to postal services, gas distribution and recognition of professional
qualifications, cover areas already regulated by Community instruments which confer
some powers to host state. Others are granted in recognition of Members States’ right to
regulate in specific situations. For example, the COP does not apply to services covered
by total prohibition in host state if'it is justified by reasons relating to public policy, public

security or public health™ o1 to registration of vehicles leased in anothet Member State 6

Second, article 18 lists three transitional derogations relating to caslrin transit, judicial
recovery of debts and gambling, that would apply until the adoption of specific
harmonization instruments (but in case ofthe first two — no longer than until 2010). These
areas were deemed too sensitive to be made subject to the COP without prior
determination of common minimum standards. As regards cash-in transit it technically
falls under the transport provisions which constitute lex specialis in relation to the
freedom to provide setvices. The Commission has included this activity in the draft
because of the large number of complairts it has received from entreprenews. As regards
the other two derogations, the case law confiims their sensitive natue and resulting
discretion of Membe: States Regulation of the activity of judicial recovery of debts was
examined by the Coutt in Reisebiiro Broede The ECJ ruled that German rules allowing
undettakings to carty it out only through the intermediary of a lawyer constitute a

restriction to the freedom. However, in the present state of Community law, Member

' §. Weatherill “Pre-emption, Harmonisation and the Distribution of Competence to Regulate the Internal
Market” in C. Bamard nad J Scott (eds) “The Law of the Single European Market; Unpackaging the
premises” Hart Publishing 2002, p 41-73. The author also notices that such principle may cause a race 1o
the bottom in relation to enforcement.

* In this respect see Case C-275/92 Schindler [1994]ECR 1-1039, par 58-39, where the Court tuled that the
prohibition of large scale lotteries may be justified by the need to protect consumers

% See Case C-451/99 Cura Anlagen [2002] ECR I-3193, where the Court allowed the requirement of
registration of vehicles leased in another Member State (par. 42), however it also ruled that short time limit
and additional conditions of registration violate article 4% EC {par. 71).
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States can assess on their own whether it is necessary to place restrictions on the
professional recovery of debts by way of judicial proceedings®® There is also a rich case
law concerning gambling, ®” where the Court generally gave Member States wide
discretion in relation to the adoption of national measures justified by the protection of
consumers, even though the freedom was restricted. This approach is a consequence of
specific nature of gambling activities which are prone to fraud and may produce negative
social effects. The fact that many Member States have strict regulations in this area was
also taken into account. Nevertheless, the Court put its foot down when it came to
downright discrimination. In Lindman it 1uled that “drticle 49 EC prohibits a Member
State’s legislation under which winnings from games of chance organized in other
Member States are treated as income of the winner chargeable to income tax, whereas
winnings from games of chance conducted in the Member State in question are not

taxable” %

At last, in exceptional circumstances, Member States may derogate from the COP on the
case-by-case basis, taking measures relating to the safety of services, exercise of health
profession or protection of public policy (article 19). This list of admissible justifications
is much narrower than the rule of reason catalogue established by the Court®” especially if
we take into account the fact that it is still under development. Additionally, the measures
taken by Member States according to article 19 not only have to pass the proportiomlity
test’” but should be also preceded by the mutual assistance procedure in which the

Commission and country of origin are involved.

4. Rights of recipients
As was mentioned in the First Chapter, EC Treaty provisions on the fieedom to provide

services offer protection also to recipients. Consequently, the prohibition of

% Case C-3/95 Reisebiiro Broede [1996] ECR I-6511, par. 27 and 41.

57 See Case C-275/92 Schindier [1994] ECR 1-1039; Case C-124/97 Lddrd [1999] ECR [-6067; Case C-
67/98 Zenatti [1999] ECR 1-7289; Case C-6/01 dnomar [2003] ECR I-8621; Case C-243/01 Gambelli [2003]
BCR [-13031.

% Case C-42/02 Lindman [2003] ECR 1-13519, par 27.

% Which contains, among others: the conservation of the national historic and artistic heritage (Case C-
180/89 Commmission v Italy [1991] ECR 1-709, par. 20) and the cohesion of tax system {Case C-204/90
Bachmann [1992] ECR 1-248, par 28)?

™ Requirements relating to lack of harmonisation (art. 19 2 a), highet level of protection of recipients (art.
19(2) b) and insufficient action taken by the Member State of origin (art. 19.2 ¢), can be all subsumed under
the proportionality test
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discrimination contained in article 21 of the First draft is by no means revolutionary "
Similarly, elimination of restrictions on the use of service supplied by the provider
cstablished in another Member State (article 20), is consistent with the Court’s

jutisprudence "

Further assistance for the recipients is provided in article 22, which renders Member
States responsible for enswming that recipients can obtain information about services,
providets and bodies offering practical help. Thus, the general system of administrative

cooperation and exchange of information established by the First draft is complemented.

The only truly controversial provision in this Section is article 23 concerning the
assumption of health care costs.” This article should be read in the light of the Report on
the application of Internal Matket rules to health services, in which the Commission
concluded that the Internal Market in health services is not functioning satisfactorily and
that “the Commission services will endeavour to ensure that European citizens benefit,
irrespective of their country of origin, from the reimbursement of medical costs incurred
in another Member State under the conditions laid down by the Court”. ™ In accordance
with the case law, two different sets of rules are established: for nonhospital and hospital
care respectively.”” Assumption of costs of non-hospital care in another Member State
cannot be made subject to prior authorization if these costs would have been assumed by

the social security system in relation to care provided within the country. 8 Only

"l See Case C-45/93 Commission v Spain [1994] ECR 1-911, par. 9-10.

72 Especially cases concerning the fiscal restrictions are often examined by the ECT. For example, in Case
C-294/97 Eurowings Lufiverkelr [1999] ECR 1-7447, it was ruled that national legislation on trade tax
confetring fiscal advantage to recipients of setvices provided by naticnal undertakings is contrary to the
freedom (par. 33-46)

73 For a critical assessment of the influence of the Services Directive on the health care seivices see the
Research Report of W Gekiere Institute for European Law “Towards a European Directive on services in
the Internal Market: Analysing the Legal repercussions of the Draft Services Directive and its Impact on
National Services Regulations” Catholic University of Leuven, 24 9 2004, point [I1.

™ Commission Staff Working Paper “Report on the application of Internal Market rules to healih services.
Implementation by the Member States of the Court’s jurisprudence™ 28 7 2003, SEC(2003) 900

™ Hospital care is defined in article 4 point 10 as “medical care which can be provided only within a
medical infrastructure and which normally vequires the accommodation therein of the person receiving the
care” This definition is partially based on the case law; the Court however has not delivered a clear cut
distinction but limited itself to providing guidelines See Case C-157/99 Geraets-Smits and Peerbooms
[2001] ECR 1-5473, par. 76. For an analysis of the case law in this respect see E. Steyger “National health
care systems under fire (but not so heavily); Eutopean Court of Justice, 12 July 2001, Case C-157/99,
Geraets-Smits v. Stichting CZ Groep Zorgveizekeringen, not yet published” Legal Issues of Economic
Integration 29(2002), p 97-107.

7S In this respect see Case C-158/96 Kohli [1998) ECR 1-01931, par 52-53; Case C-385/99 Miiller-Fauré
[2003] ECR 1-4509, pat. 108-109
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conditions and formalities which the recipient would be obliged to fulfil regardless of the
place, the service is received, can be set up.

On the other hand, assumption of costs of hospital care can be subject to authorization’’
However, it should not be refused “where the treatment in question is among the benefits
provided for by the legislation of the Member State of affiliation and where such
treatment cannot be given to the patient within a time frame which is medically
acceptable in the light of the patient's current state of health and the probable course of
the illness”.™ Additionally, whenever Member States reimburse costs of medical care
provided abroad, they should do so at the same level that would be provided if the
treatment took place within their borders.” These rules build upon the Court’s
jurisprudence on the interpretation of article 22 of Regulation 1408/71 % The ECT treats
the rights derived fiom this provision as a starting point and broadens their scope through

the application of Treaty tules.”’

S. Posting of workers

Articles 24 and 25 of the First diaft aie devoted to the problem of posting of workers.®
Although matters covered by Directive 96/71 (the Posting Directive)™ are excluded from
the application of the COP (article 17 point 5 of the First draft), in view of problems
encountered by the entrepreneurs who want to take their staff to the host country, the
Commission did not completely give up the idea of regulating this area. In order to secure
the protection of workers, atticle 24.1 leaves intact the host state’s power to conduct on its

territory checks, inspections and investigations necessary to ensure the compliance with

T See Case C-157/99 Geraets-Smits and Peerbooms [2001] ECR 1-5473, par 80-82, Case C-385/99 Miiller-
Fauré [2003] ECR 14509, par. 81.

8 Article 23 2 of the First diaft. See also Case C-157/99 Geraets-Smits and Peerbooms [2001] ECR 1-3473,
par. 103; Case C-56/01 Inizan [2003] ECR I-12403, par 59.

™ See Case C-368/98 Vanbraekel [2001] ECR 1-5363, pat 45 and 53.

5 Regulation 1408/71 on the application of social security schemes to employed persons and their families
moving within the Community, OJ L149,5.7.1971, p 2-50.

*! See V. G. Hatzopoulos “Killing national health and insurance systems but healing patienis? The European
market for health care services after the judgments of the ECT in Vanbraekel and Peetbooms” CML Rev
39(2002), p. 683-729, point 3 1 See alse Case C-372/02 Watts {not published yet).

82 For a critical opinion on the provisions on posting see F. Hendrickx “Monitoring of labour standards in
.case of posting: some troublesome issues under the proposed services directive” in R Blanpein (ed )
“Freedom of services in the Ewropean Union; Labour and Social Security Law: the Bolkenstein Initiative”
Bulletin of Comparative Labowr Relations, Kluwer Law International 2006, p. 105-114; who argues that
there is insufficient harmonization and inadequate monitoring so the introduction of articles 24 and 25 may
result in social dumping. For a more optimistic view see M. Colucci “Surveillance and control of labour
standards at EU level” Ibid p 115-126; who however also points to the weak control in the host state.

® Directive 96/71 concetning the posting of workers in the framework of the provision of services, OJ L18,
21 1.1997,p. 1-6.
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the employment and working conditions applicable under the Posting Directive,* as well
as to take, in accordance with the Community law, measures in respect of a service
provider who fails to comply with these conditions. However, paragraph two of the same
provision, lists a number of obligations to which neither the service piovider, nor the
worker can be made subject. This catalogue reflects more closely the practical problems
of entrepreneurs than the case law of the ECJI® The approach adopted by the Commission
suggests that protection given under the Posting Directive is sufficient and Member States
should not be allowed to introduce further protectionist measures, such as for example the

requirement of additional declarations (article 24 1 b of the First draft).

Meanwhile, the Cowrt does not strike down automatically the national requirements
involving administrative or economic burden, even though it regards them as restrictions
to the freedom 3 Instead, it always examines whether the measure at issue can be justified
by mandatory requirements and is appropriate for their achievement The best example is
the Arblade case, where an obligation to keep the additional documents in the host state
was considered.®” The ECJ ruled that it could be justified if it was necessary for effective
monitoring of compliance with legislation safeguarding social protection of workers,
especially in the absence of an organised system of cooperation and exchange of
information between the Member States.®® Furthermore, the Court allowed the host
Member State to conduct checks in order to establish whether the provider does not take
advantage of the freedom for reasons other than the accomplishment of a service. ™ Tt
appears that the Commission regards the system established by the L'irst draft as sufficient
to prohibit such requirement (article 24.1 d of the First draft). Especially, after making the
Member State of origin responsible for enswing that providers will make essential
information available to the authorities of the host country within two years of the end of

posting (article 24 2 of the First draft).

5 Additionally, the Member State of origin is obliged to assist it in this task, see art. 14 3 of the First draft.

% See the Explanatory note from the Commission Services on the provisions relating to the posting of
worketrs with a particular emphasis on Article 24; Brussels, 5.7.2004; 11153/04, p. 8.

% For an analysis of the case law see R. Giesen “Posting: Social Protection of Workers vs Fundamental
Freedoms?” C.M.L Rev. 40(2003), p. 143-158.

¥ See Joined Cases C-369 and 376/96 Arblade [1999] ECR 1-8453, par. 58-80

¥ However, due to the system established by Directive 96/71, this requirement cannot continue after the
employer has ceased to employ workers in the tertitory of host Member State

% See Case C-113/89 Rush Porfuguesa [1990] ECR 1-1417, par 17; Case C-445/03 Commission v
Luxembourg [2004] ECR I-10191, par. 39
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On the other hand, the Commission did not refer to the case law concerning obligatory
social security confributions imposed on a provider by the host state. The Court has
consistently held that whenever the employer is already subject to such obligation which
is essentially compatable as regaids the protection of employees’ interests, imposition of

additional requirements is precluded by article 49 EC™°

Aaticle 25 of the First draft is worded more carefully than the preceding provision,
probably because it concerns the sensitive matter of posting of third country nationals. To
appease doubts of Member States, consistency with the Schengen agreement is confirmed
and country of origin is obliged to supervise the lawfulness of employment of posted
workers.”! However, the article in ptinciple prohibits host state to require an entry,
residence or work permit. he jurisprudence seems to confirm such approach. The burden
and difficulties involved with obtaining of work permits were deemed disproportionate as
compared with the aim of avoiding disturbances on the national labour market?” It can be
assumed that after the establishment of the mutual assistance system envisaged in the First

draft, Member States would have even smaller chances of justifying similar requirements.

6. Quality of services

Chapter four of the First draft obliges Member States to ensure proper quality of services,
thus complementing the country of origin principle In the absence of specific sectoral
harmonization, requirements listed in these provisions aim at safeguarding the minimum
level of protection of 1ecipients. Although the atticles are addressed to Member States, the
burden of compliance lays mainly on providers. Foremost, they will have to make
specified information available to the recipients >

As long as requirements relating to the quality of services imposed by the Member State
of origin are applied equally to all providers (both providing cioss-border services and

active only within one country) and ate not questioned by other Member States, thete

" See Case C-272/94 Guiot [1996] ECR 1-1905, par. 14-21; Toined Cases C-49, 50, 52 to 54, 68 to 71/98
Finalarte [2001] ECR I-7831, par. 53; Case C-60/03 Wolf and Miiller [2004] ECR 1-9553, par. 45.

’! Thus relieving the provider of the obligation to provide such verification to local authorities; imposition
of which was implicitly allowed by the Court in Case C-445/03 Commission v Luxembourg [2004] ECR 1-
10191, par. 46

* See Case C-43/93 Vander Elst [1994] ECR 1-3803, par. 26; Case C-445/03 Commission v Luxembourg
[2004] ECR 1-10191, par. 30,

% See articles 26, 27.2, 28, 30 3, 32 1 and 32 5 of the First draft.
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should be no 1estriction of the freedom ** However, there are some additional limits to the
discretion of national authorities Article 291 forbids total prohibition on commercial
communications by regulated professions®” and article 30 allows for prohibition of
multidisciplinary activities only in specified circumstances. These reservations are

partially based on the case law of the Court.

According to the ECJ, total prohibition of advertisement or even of a specific form of it
may constitute an obstacle to the free movement of services ™ However, as long as they
are proportionate, such prohibitions may be justified, for example on the grounds of
public health. It scems that article 29.1 of the First draft constitutes the development of
Commission’s initiatives in the area of regulated professions rather than a codification of
the jurisprudence. In Report on Competition in Professional Services, the Commission
noted that a large number of professions is subject to sector-specific advertising regulation
and that such restrictions may have a potentially negative effect on competition”’ This
conclusion was supported in the follow-up to the Report which encouraged Member

States to review their policies in this respect ™

In relation to multidisciplinary activities, in Wouters” the ECJ considered decisions of the
Supervisory Boards of the Amsterdam and Rotterdam Bars prohibiting members of thse
Bars to practice in full partnership with accountants As the Court concentrated on the
possible infringement of competition rules, the compatibility with free movement
provisions was somehow neglected. It was simply stated, that even if it were assumed that
decision of the Supervisory Board constituted restriction of the freedom to provide

services and freedom of establishment, it would be justified by the objectives of the

* See for example article 27 3 of the First draft which (in relation to secondary freedom of establishment)
prohibits Member States to demand additional professional insurance from the provider who is already
covered by an equivalent one

> 1t should be noted that this provision will not prevent the application of specific advertisement
prohibitions envisaged in other EC acts, such as prohibition of TV advertisement of medical treatment
available only on prescription contained in article 14 of Directive 89/552 on the coordination of certain
provisions laid down by law, regulation or administrative action in Member States concerning the pursuit of
television broadcasting activities, OJ L298 of 17.10 1989, p. 23-30.

*® See Case C-384/93 Alpine Investments [1995] ECR I-1141, par. 28 and 38; Case C-405/98 Gourmet
[2001] ECR T-1795, par. 39, Case C-294/00 Gréibner [2002] ECR 1-6515, par 68 and 69.

" Commission Communication “Report an Competition in Professional Services” of 9.2 2004, COM(2004)
83 final, par 42 and 45.

% Commission Communication “Professional Services - Scope for more reform™ of 5 92005, COM(2005)
405 final, par. 29.

* Case C-309/99 Wouiers [2002] ECR I-1577

23




measure, namely the protection of consumers.'® Consequently, it can be said that the
Commission took the decision of the Court as a basis and, on its own initiative, described

circumstances in which such restriction is acceptable and justified

7. Administrative cooperation

The First draft establishes elaborate cooperation procedures with a view to supporting the
liberalization provisions and securing the proper supervision of service providers On the
other hand, measures taken by the Member States are also monitored to prevent the
introduction of unnecessary restrictions and to detect infringements of the freedom.
Through close cooperation, mutual trust between the Member States should be developed
that would strengthen the functioning of the counfry of origin principle. Together with
common initiatives such as codes of conduct, it will not only improve the flow of
information about providers, recipients and national restrictions, but also facilitate the
removal of barriers The obligation to notify and properly justify the intent to make use of
a case-by-case derogation from the COP (article 37 of the First draft) will also contribute
to the reduction of the number of obstacles set up by the states. It could seriously hamper
the imposition of restrictions by an obligation of prior consultations with the country of

establishment and the Commission

8. Impact assessment

The essential role of services in the generation of employment andthe GDP was stressed
in the Extended Impact Assessment presented by the Commission in January 2004 101
However, it was also pointed out that their potential is not fully used. The Commission
noticed that:

“The barriers affecting the freedom ito provide services require mainly that Member
States refrain from applying their own rules and regulations to incoming services from
other Member States and firom supervising and controlling them Instead they should rely
on control by the authorities in the country of origin of the service provider. This would

remove the legal uncertainty and costs resulting from the application of a multitude of

" Thid. par. 119-123 More elaborate examination was conducted by the Advocate General Léger in pat
242-257 of his opinion in this case {delivered on 10.7 2001), where he argued that the measure at issue
constitutes an obstacle to the freedom to provide services but it could be justified by an overriding reason
relating to the public interest — assurance of independence and professional secrecy.

1" Commission Staff Working Paper “Extended Tmpact Assessment of a Proposal for the Directive on
Services in the Internal Market”, 13.1 2004, COM(2004) 2 final
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different rules and control measures to which cross-border service providers are
currently subject. However, this means that Member States must have trust and
confidence in each other’s legal systems and control measures. "%

The examination of possible policy options: no change of policy; voluntary self-removal
of barriers by Member States; infiingement procedures launched by the Commission;
sectoral options; horizontal options; resulted in the conclusion that a horizontal directive
would constitute the most effective instrument for the elimination of remaining bartiers to

the free movement of services.'?

According to the Report delivered by Copenhagen Economics in January 2005 1%
adoption of the Directive would result in reduction of barriets to the fiee movement of
services by approximately 50%. Additionally, the authors predicted that around 600 000
new jobs would be cieated and EU Gross Added Value would increase by 0,8%.
Countries, such as France and Germany, which presently maintain the largest number of
bartiers, would profit most from the Directive. However, the scale of effects depends
upon the degree of liberalisation that will be finally agreed upon. It is estimated that
elimination of country of origin principle from the draft will reduce the positive impact by

around 10% '%

9. Conclusions

As is apparent fiom the description of the First draft, the Commission did not simply
codify the case law of the ECJ Even though the project in big part reflects the
jurisprudence, it also departs from it in some matters. Especially the country of origin
principle constitutes a significant step forward in relation to the EC Treaty rules as
developed by the Court. However, it has to be remembered that a legislative act cannot
blindly copy the judicature. The form of the directive and the prospect of its
implementation into national legal orders require a more complex approach than adopted

in the decisions of the ECJ which are given in a specific factual background on a caseby-

2 Ihid p.23-24

' Ibid p. 28 and 40.

1% Independent study by Copenhagen Economics “Economic Assessment of the Barriers to the Internal
Market for Services”, Final Report

' See Copenhagen Economics “The Economic Tmportance of the Country of Origin Principle in the
Proposed Services Directive”, Final Report of 7 11.2005. Sce also R de Bruijn, H Kox, A Lejour “IThe
trade-induced effects of the Services Directive and the countty of crigin principle™ CBP Netherlands Bureau
for Economic Policy Analysis, February 2006; where it is argued that after the COP is deleted the intta-EU
service trade will increase by 19 to 38% instead of 30 to 62%.
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case basis. First, the Commission had a difficult task of creating a general framework for
the functioning of services market. Second, it had to fill the gaps left by the Treaty
provisions and specify in more detailed manner the rights of the providers and recipients
and the obligations of the Member States providing a sufficient basis for the introduction

of the country of otigin principle.
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CHAPTER THREE
THE DEBATE

1. Introduction

Shottly aftet the Commission presented the First draft, negotiations over the final shape of
the Directive begun in various bodies. In accordance with the codecision procedure from
article 251 EC, the Council and the European Patliament are working simultaneously at
the project Their endeavours are supported by several consultative bodies which provide
opinions and suggestions of improvements of the draft 1% The views presented show the
clash between the interests of particular groups such as the labour unions'®’ and further
liberalisation of services market and explain why adoption of the Directive is such a long

and difficult process

2. The Working Party on Competitiveness and Growth (Services)

A Working Party composed of the representatives from all Member States was established
in order to discuss the project. Its meetings are chaired by current Presidency which sets
the pace of work and strives to reach a compromise. A repiesentative from the

Commission is also present to explain and support the approach adopted by this institution.

During the regulaily held meetings consecutive provisions of the First draftare discussed.
Delegations present the positions of their Member States as regards detailed matters such
as the choice of words used, and general issues like the scope of the Directive’”® In this

Chapter the most problematic and controversial matters are presented.

1% See especially opinion of the European Economic and Social Committee (O7 C221, 8 9 2005, p. 113) and
opinion of the Committee of the Regions (OT C43, 18 2.2005, p 18).

17 As was showed in the previcus Chapter, economies of Member States and EU as a whole would
generally profit fiom the liberalisation. However, adoption of the Directive in the shape proposed by the
Commission would limit the power of states to protect the national companies and workers against the
competition from other Member States. Also the possibility of introducing protectionist barriers and
exercising control over the foreign providers would be restricted

%8 fhformation about the positions presented by the representatives of Member States come from the
explanations included in proposal of the directive of 6.12.2005 {15310/05) and fiom the reports of Polish
delegation to the meetings of the Woiking Party
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2.1 Scope of the Directive

Even though at the beginning it seemed that all Member States present a favourable
approach towards the project of harmonisation,'” it soon turned out that there is no
agreement as to its scope and the degree of liberalisation First of all, the definition of
‘service’ provided in article 4 point 1 of the First diaft, was questioned. Despite the fact
that it reflects the wording of article 50 EC and the case law of the Court, it was deemed
too general for a legislative act.''” Demands that the maxinmum duration of the provision
of service is established and ciear distinction between the provision of services and
permanent establishment is drawn were repeatedly raised.!'' On the one hand, it is
understandable that Member States did not want to introduce laws which would require an
evaluation of each case separately in order to check whether i falls under the scope of the
Directive. On the othet, according to the ECJ, there is no definite border that would set
limit to the duration and frequency of the service provision. '

Furthermore, many countries wanted to extend the list of activities exclided from the
scope of the Directive arguing that without prior harmonisation in these areas, consumetrs
would not be sufficiently protected. >

There was also strong resistance against the inclusion of taxation in the scope of the
Directive, also in relation to rights of recipients (prohibition of discriminatory ot
disproportionate taxes, limits on tax deductibility — article 20 of the First draft).'™ Even
though it is a settled case law that Member States should exercise their discretion
consistently with the Community law,'”” national authorities do not want to allow an

express and clear reminder of that rule in the Directive. This approach coud be explained

' Note from the Presidency addressed to the Council (Competitiveness) on 25/26.11 2004 (14558/04;
17 11 2004) states that discussion in the Working Party has so far confirmed that all Member States support
the necessity and the general objective of the proposal.

""" For an opinion that definitions of services can themselves account to restrictions see. J. Snell and M.
Andenas “Explaining the outer limits: restrictions on the free movement of goods and services” in M.
Andenas and W.-H. Roth “Services and Free Movement in EU Law” The British Institute of International
and Comparative Law, Oxford University Press 2002, p 75

I For example, by Poland, Latvia, Denmark, Italy, Belgium and the UK

12 See Case C-215/01 Schmitzer [2003] ECR 1-14841, par. 31

"% Economic interests and protection of national entreprencurs were also the reasons of Member States’
objections but these arguments were used rather during national political debates than during the meetings at
EC level.

% UK, Denmark, Italy. Especially from art. 20: the Netherlands, Belgium, Portugal, Germany, Malia,
Estonia, Latvia

"> See Case C-80/94 Wielockx [1995] ECR 1-2493, paragraph 16; Case C-264/96 ICI {1998] ECR [-4695,
par.19; Case C-311/97 Royal Bank of Scotland [1999] ECR 1-2651, par 19; Case C-35/98 Verkooijen [2000]
ECR 1-4071, par. 32; Case C-17/00 De Coster [2001] ECR 1-9445, par. 26; Case C-136/00 Danner [2002]
ECR I-8147, par 28.
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by a traditional perception of (especially ditect) taxation as one of state’s sovereign
powers, but also by the increasing tendency to use taxes as protectionist tools which create

competitive advantage for national companies and products

Further opposition was raised against the liberalisation of gambling activities,''” even
though they were covered by transitional derogation from the COP. In this case, also
financial interests are at issue— in many Member States the organisation of (at least some)
gambling activities is reserved for the State or bodies having a licence issued by the State,
and creates significant income for the budget. Even though the Directive does not require
the abolition of national monopolies, fiscal authorities are afraid that those profits would
dectease, if only in the result of the competition with providers established in other EU
countries. Moreover, in some states hazard is heavily regulated in order to protect the
consumers from fraud and negative social consequences such as addiction. Entrepreneurs
could avoid these rules by establishing in states with most lenient laws and relying on the
COP in order to provide services in other Member States. The lenient approach of the
Court in the gambling cases (see Chapter Two, point three) partially supports the

arguments of the Member States.

Anxious about the possible damage that the liberalisation might cause to services
(partially) financed from their budgets, many Member States wanted to exclude from the

1 .
18 o ducation

scope of the Directive the services of general economic interest ¢he SGEI),
services,'”” health services'™ and social services.!*' Such approach is in clear opposition
to the case law of the Court, which states that the system of financing of services is of no

importance as long as there is a consideration and the setvices have an economic

1€ See for example W Schon “Taxation and state aid law in the European Union”, C ML Rev 36(1999), p
911-936

e Hungary, Portugal, Poland, Slovenia, the Czech Republic, Denmaik, Greece, Spain, Austria, Germany,
France,

'S Austria, Cyprus, France, Malta, and Belgium are of the opinion that the Directive must not apply to
public services which are guaranteed and financed by public authotities for social, educational or cultural
objectives.

1® Malta; Denmark, Germany, Austria - state education or educational institutions primarily financed by the
state; Portugal — exclusion of higher education.

2% Slovakia, Slovenia, Malta, Hungary, Greece; Poland, the United Kingdom, Italy — exclusion of publicly
funded health services.

2 Austria, Cyprus, Greece, France, Denmark, Slovenia, Germany, Hungary; Estonia - only in relation to
publicly funded social services.
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122 Nevertheless, wealthier Member States fear that foreigners would take

chatacter.
advantage of their social security systems undermining their financing. Also pooter
countries worry that their systems might collapse if nationals were allowed to travel freely
and to choose the provider without any restrictions 123 Medical services pose a particular
problem, especially in the light of article 23 of the First draft which concerns the
assumption of health care costs. Member States find it difficult to agree with the broad
interpretation of the remuneration requirement provided by the Court in its judgments.
Some delegations argued, that publicly financed medical services lack the ecommic
character and thus fall outside the scope of the freedom and proposed Directive!** They
also insisted that if any harmonisation were to take place, it should be done through the
modification of Regulation 1408/71 (which, contrary to the services directive, requires

unanimity).*

However, according to the explanatory note from the Commission, the fears of patients’
exodus and serious financial problems are unfounded because the patient mobility is
curtently negligible and there are not many requests for authorisation of treatment in
another Member State.'® Furthermore, the ECJ in many situations questioned the claim of
national authorities that reimbursement would jeopardise the maintenance of medical care

systems. 127

As regards the SGEIL, the Directive was meant to cover only those services which are

petformed for an economic consideration which - according to the Commission - is fully

122 gee Case C-157/99 Geraets-Smits and Peerbooms [2001] ECR 1-5473, par. 55-58. For an analysis of

~ economic character of the national welfare systems see G Davies “Welfare as a Service” Legal Issues of
Economic Integration 29(2002), p. 27-40.

'3 T this regard the Court has held that the fact that thete are waiting lists for hospital treatment on national

territory cannot in itself justify a restriction to the patients” mobility; see Case C-385/99 AMiiller-Fauré

[2003] ECR 1-4509, par. 92.

12# Eor an opinion that medical care provided in a fiamework of benefits in kind system ot financed directly

through tax revenues should not be qualified as a service within the meaning of EC Treaty, see P. Cabral

“The internal market and the right to cross-border medical care” E L. Rev. 29(2004), p 676-678.

125 Meanwhile, Article 20 of Regulation §83/2004 of 294 2004 on the coordination of social secutity

systems (OJ 2004 L166, p. 1), which is intended to replace Article 22 of Regulation 1408/71, introduces

only minor modifications to the present scheme

126 Explanatory note from the Commission Services on the provisions of the propesed Ditective on services

in the Internal Market relating to the assumption of healthcare costs incurred in another Member State with

a particular emphasis on the relationship with Regulation 1408/71; 16 7.2004; 11570/04,p 7-8

127 gee Case C-368/98 Vanbraekel [2001] ECR 1-5363, par 51-52; Case C-385/99 Miiller-Fauré [2003]

ECR 1-4509, par. 74 and 96-97




in line with the White Paper on Services of General Interest'?® Furthermore, the Member
States’ right to define what constitutes the SGEI and determine their organization and

128

financing, as confirmed by the Court, ™ would remain unchallenged.

Finally, numerous delegations suppotted the motion of exclusion of audiovisual services
from the scope of the Directive '*® Their reasoning was based mainly on the specific
nature of this sector and social and cultural role of the media In this regard, it should be
noticed that the ECJ repeatedly stressed that the special nature of certain services does not

131
In all cases

remove them from the scope of the fundamental Treaty fieedoms.
considered, the Cowt had no doubi that ttansmission and broadcasting of TV signals
constitutes services within the meaning of the Treaty and that restriction to the freedom
can be only justified either by express Treaty derogation or by the overriding reasons
relating to the public intetest '** Furthermore, certain aspects of broadcasting have been

2133

already harmonised by the ‘TV without frontiers directive’ ™ that introduces (even though

in a limited degree) the country of origin principle.

2.2. The country of origin principle
The introduction and possible scope of the COP which constitutes one of the pillars of the

First draft were also a subject of lively discussion.** Questions about the possible
conflicts with other rules and EC instiuments were raised '*° Public and political debate
on the ‘race to the bottom” and ‘social dumping’ showed the lack of mutual trust and
solidarity, especially in relations between old and new Member States. Arguments wete

raised that some Member States will lower their social standards in order to attract

128 See the Explanatory note from the Commission on the activities covered by the proposal, 10865/04,
256 2004, White Paper on Services of General Interest COM(2004) 374 final On the slow process of
liberalisation of the SGEI see G Napolitano “Towards a European Legal Order for Services of General
Economic Interest” European Public Law 11(2003), p 565-581

12% Qee Case T-106/95 FESA [1997] ECR T1-229, par 192

38 Lyance, Cyprus, Greece, Portugal, Malta

131 See Case 279/80 Webb [1981] ECR 3303, par. 10

132 See Case 155/73 Sacchi [1974] ECR 409; Case 52/79 Debauve [1980] ECR 833; Case 352/85 Bond van
Adverteerders [1988] ECR 02085; Case C-260/89 ERT [1991] ECR 1-2925; Case C-288/89 Goudua [1991]
ECR 1-04007; Case C-353/89 Commission v the Netherlands [1991] ECR 1-04069; Case C-148/91 Feronica
[1993] ECR I-00487; Case C-23/93 TVI0 5S4 [1994] ECR 1-04795; Joined Cases C-34 to 36/95 De Agostini
[1997] ECR [-03843; Case C-56/96 VT4 [1997] ECR 1-03143; Case C-6/98 ARD [1999] ECR [-7599.

133 Directive 89/552 on the coordination of certain provisions laid down by law, regulation or administrative
action in Member States concerning the pursuit of television broadcasting activities, OJ 1298, 17 10 1989, p
23-30.

134 Denmark, Portugal, Greece, Cyprus and France questtoned the principle as such.

133 Especially as regards possible conflicts with the private international law, see supra note 1. Austria,
Germany, Denmark, Greece, Finland and the Czech Republic insisted on derogating matters covered by the
Rome Convention and proposed Rome II Regulation.

31



business and others will have to follow their lead if they want to remain competitive. Even
among lawyers and economists there is no agreement as to the possibility of the ‘race to
the bottom’ actually faking place.136 Nevetrtheless, it is a powerful argument especially

among the countless woikers aftaid to loose their jobs

Moreover, even the countries which are generally in favour of the COP (e.g. Poland)
demand the extension of the list of derogations to additional matters such as higher

education services'®’

or temporary employment age:ncies.ISS On the other hand, as the
French delegation'® rightly noted duting the Working Party meeting on 24.6 2004, large
mumbet of derogations would make the practical application of the principle very difficult
and would decrease legal certainty. At this point it should be noted that the COP has been
already introduced by several acts of secondary law.*” however only specific sectors were
covered and only to the extent that they were harmonised. Conversely, the Services
Directive has a horizontal character and does ot provide the level of harmonisation that
most Member States would regard as sufficient for the introduction of the COP.
Additionally, general application of this principle does not follow from the case law (see
Chapter One), so it would result in limitation of host state’s discretion and control over
the foreign providers as compared to one that it can presently exercise on the basis of

Treaty provisions. It follows that the main function of the derogations from the COP is to

assure that the authority of the host Member State will not be restricted.

2.3, Posting of workers

The articles regulating posting of workets resulted in a stong division line between the

Member States Countries such as Germany, Austria and France try to protect their labour

1% See C. Barnard “Social dumping and the race to the bottom: some lessons for the European Union from
Delaware?” E L. Rev. 25(2000), p. 57-78.

37 Even though in Case 263/86 Humbel [1988] ECR 5363, par. 18-20 and Case C-109/92 Wirth [1993]
ECR 1-6447, par 135-16; the Court has ruled that the element of remuneration is absent in the university
courses provided within the national education system or courses given in an institute of higher education
financed essentially from the public funds, and that consequently they do not constitute services within the
meaning of the Ireaty. Apparently, what the Member States truly want to exclude, are the courses provided
for remuneration which, according to the Cowt, constitute economic activity. See Case C-153/02 Valentina
Neri [2003} ECR I-13555, par. 39

138 Even though the hiting out of workers by temporary employment agencies falls within the scope of the
Posting Directive Additionally, the exclusion from the scope of the COP would not change the fact that a
host state cannot impose licence requirements on these agencies if they are covered by comparable
obligation and sufficient supervision in the state of origin. See Case 110/78 Van Wesemael [1979] ECR 35,
par. 29-30 and Case 279/80 Webb [1981] ECR 3305, par 19-20

1% Erance is generally opposed to the introduction of the COP.

% Qee, eg. art 4 of Directive 1999/93 on a Community framework for electronic signatures, OT L.13,
191 2000, p. 12-20

32




matikets from the inflow of delegated workers. Pressed by the lobbying of labour unions
they demand the deletion of articles 24 and 25 from the project, or at least the derogation
of the construction sector, ! determination of the maximum period for posting,
maintenance of the declaration obligations and perseverance of the role of collective
agreements. On the other hand, states with low labow costs strongly support the
liberalization arguing that the Posting Directive, constituting /ex specialis in relation to the

"2 The Commission took the same position

Services Directive, offers sufficient protection
in its explanatory note, where it undetlined that the powers granted to national authorities
by the Posting Directive would not be undermined and therefore there is no risk of abuse
of workers’ rights (employment conditions of the host country would still be binding and
national authorities would be empowered to enfoice them) or employment for a wage

- 143
{lower than minimum.

3. The European Parliament — main changes proposed

Consultation of the project took place in several Committees'** and was accompanied by
lively political and public debate. The EP adopted its position on the Services Directive at
fitst reading on 16 2.2006.%

Generally, the modifications proposed by the EP 1eflect the anxiety that the Services
Directive might negatively affect the ‘Furopean social model’”. "*® Consequently, the
changes were introduced to ensure that the level of protection offered by a state to its
nationals would not diminish. Additionally, matters relating to sensitive activities ot
sectors where, either the Member States or the lobbying groups (labour unions, or even

the entrepreneurs themselves) strongly opposed to the opening of national markets wete

! particularly Germany and Austiia.

12 The Czech Republic, Poland, Estonia, Hungary, Latvia, Portugal, Slovakia, Lithuania, Slovenia, Ireland,
but also the UK and the Netherlands opposed the deletion of articles 24 and 25 of the First draft.

3 Explanatory note from the Commission Services on the provisions relating to the posting of workers with
a particular emphasis on Article 24, 11153/04, 57 2004.

** The Committee of Petitions; the Committee on Budgetary Control, the Committee on Women’s Rights
and Gender Equality; the Committee on Legal Affairs, the Committee on Culture and Education; the
Committee on Industry, Research and Energy; the Committee on the Environment, Public Health and Food
Safety; the Committee on Economic and Monetary Affairs; the Commitiee on Employment and Social
Affairs and the Committee on the Internal Market and Consumer Protection (the leading Committes)

13 position of the European Parlizment adopted at first reading on 16 2 2006 with a view to the adoption of
Directive 2006/, /EC of the European Parliament and Council on services in the internal market (EP-
PE_ICI-COD(2004)0001). For a critical review of the EP’s first reading see Editorial Comments “The
services directive proposal: striking a balance between the promotion of the internal matket and preserving
the European social model?” CM L Rev 43(2006), p. 307-311

148 Recital 4
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excluded from the scope of the Directive. In my opinion, such appioach not only limits
the benefits of the liberalization'"’ but also causes that the chance to lessen the burden of
maintaining ‘social states’ is wasted '*® Exclusions postulated by the EP include: health
care services, audiovisual services, gambling, temporary work agencies, social services,
poit services, sccutity services and matters 1elating to labour law. Accordingly, the
provisions on assumption of health care costs and on posting of workers were also deleted.
Furthermore, according to the Members the EP, the Directive should not apply in the field
of taxation and private international law. Ihe rule that every Member State is tesponsible
for the supervision of providers on its tertitory was introduced (art. 17.3) and the COP
was replaced by a provision on the ‘freedom to provide services’ (art.21). It imposes
vague obligations to “respect the right of providers to provide a service in a Member
State other than that in which they are established” and to “ensure free access to and free
- exercise of a service activity within its territory” More importantly, all requirements
imposed by the Member States must fulfil the conditions of non-discrimination, necessity
and proportionality. The definition of ‘necessity’ is essential here; it provides that “the
requirement must be justified for reasons of public policy or public security or the
protection of health and the environmeni”. Thus, the wording proposed by the EP refers to
the possible justifications of a national measure. Meanwhile, according to the ECJ, the
necessity requirement means that national measures cannot go beyond what is necessary
to attain their objective.'* . Snell explains that “the measure has to be necessary, in the
sense that there may be no other measures that could achieve the same aim while being
less restrictive of trade The measure will not be regarded as necessary if the exporting or
home state's legislation already protects the interest” 39 In result of the definition
adopted, the discretion of Member States as compared with the broad list of imperative
requirements recognised by the Court is severely limited.”! The fact that this catalogue of

justifications is almost identical to the one from article 46 EC (only the protection of

147 See the Impact assessment in Chapter Two, point eight of this paper

“2 For example the Netherlands and Germany are presently facing setious problems with maintaining the
level of social protection their citizens are used to and making their economies competitive at the same time.
19 Qee Case C-424/97 Haim [2000] ECR 1-5123, par 60.

%07 Snell “True Proportionality and Free Movement of Goods and Services” European Business Law Rev
11(2000), p 50.

! For an opinion that such freezing of justifications is contrary to the notion of harmonisaticn, which
presupposes the regulation of general, interests at the Community level see S.A de Vries “Tensions within
the Internal Market; The Functioning of the Internal Market and the Development of the Horizontal and
Flanking Policies” Europa Law Publishing, Groningen 2006,
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environment is not mentioned there), on the basis of which even disctiminatory measures
can be taken, seems to be a radical solution. Even more so, if the view expressed by T
Snell that the Court in principle does not review the justifications themselves (as long as
they are not purely economical or administrative), but rather concentrates on the
proportionality test, is followed.">* Howevet, it should be remembered that the concepts
used have not been defined by the Community law and are in fact quite ‘capacious’.
Actually, practically every mandatory requirement could be subsumed under one of
them.'> Consequently, it is questionable whether the number of justifications at the
disposal of the Member States would be in practice restricted as compared to the list of
imperative requitements developed by the Court.

Paragraph 2 of article 21 transposes into the Directive the ‘prohibition of restrictions’
established by the Court, and gives an exemplary list of prohibited requitements
(essentially comparable to this proposed by the Commission). The consistency of the
provision is seriously disturbed by paragraph 3 which allows Member States to derogate
from preceding paragraphs in order to impose requirements “with regard to the provision
of a service activity, where they are justified for reasons of public policy, public security,
environmental protection and public health. Nor do they prevent Member States from
applying, in conformity with Community law, their rules on employment conditions,
including those laid down in collective agreements.” While the first four justification
tepeat paragtaph 1 b, the labour law (including employment conditions) is excluded from
the scope of the Directive in article 1 8. Moreovet, it is not specified that the tequirements
introduced should be propoitional. Additionally, as there is no condition of non-
discrimination, this provision creates a new derogation from the lreaty provisions on the
freedom to provide services as compared with article 46.1 EC, where the environmental
protection is not mentioned.'** Similarly, the next article containing general derogations

might be regarded as intending to derogate from the Ireaty, which of course cannot be

12§ Snell “Goods and Services in EC Law; A Study of the Relationship Between the Freedoms” Oxford
University Press 2002, p. 191. See aiso V.G Hatzopoulos “Recent developments of the case law of the ECJ
in the field of services” C M 1 Rev. 37(2000), p. 77-81; who however notices that the broad interpretation
of what constitutes a purely administrative o1 economical justification; restrict the discretion of Member
States

133 See P. Oliver and W H. Roth “The Internal Market and the Four Freedoms™ CM L. Rev. 41(2004), p
435

134 Protection of environment may constitute an impesative requirement but it can be only invoked to justify
non-discriminatory measutes As to the employment conditions, the provision says expressly that they
should be applied in compliance with Community law
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done through the secondary law > Activities listed in article 22, such as the SGEI,
constitute services within the meaning of article 50 EC and fall within the scope of the
freedom to provide services. Even though their exercise may be restricted by measures
justified by the overtiding reasons relating to the public interest or by express Ireaty
derogations, there are specific conditions that have to be met.'” While the COP
constituted a step forward (thus creating a possibility for some derogations), article 21
only repeats the well established Treaty rules. The only difference being the limitation of
grounds for justification which, as mentioned before, does not necessarily have to result in
actual change of present situation Consequently, all the service activities, whether falling

under article 21 or not, will be subject to similar principles.

In these circumstances, the provision on case-by-case derogations (no temporary
derogations are envisaged in EP’s proposal) complicates the matters even more It
introduces the possibility to take, in telation to a particular service provider, measures
relating to safety of services, exercise of health profession or the protection of the public
policy. Again, these justifications are very general and imprecise. Additionally, although
the measures taken have to fulfil the propottionality test, the mutual assistance procedure
requiring ptiot consultations was replaced with an optional request directed to the state of

primary establishment to conduct checks, investigations or inspections

Altogether the changes proposed by the EP seem to strengthen the position of the host

state rathet than limit it.

4, Conclasions

This Chapter shows how much the views of Member States and various bodies differ in
relation to the futute of the services market Even more importantly, the discrepancies
prove that there is no agreement even as to the present state of liberalisation andthe scope
of the freedom Faced with the perspective of adoption of a horizontal act which will be
much more effective than the infringement procedures initiated by the Commission, they
cautiously examine every provision that will have to be incorporated into national legal
ordets. The discussion is often reduced to the conflict between protectionist interests and

needs of modern economies, rendering the legal arguments incidental.

%5 On the relationship between the primary and secondary law see K Mortelmans “The relationship
between the Treaty rules and Community measures for the establishment and functioning of the Internal
Market —towards a concordance rule” C M L Rev. 39(2002}, p 1303-1346.

136 See Chapter One, point four of this paper.
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CHAPTER FOUR
THE COMPROMISE

1. Introduction

After the European Parliament adopted its restrictive position on the Directive, the
Commission faced two choices: either to withdraw the proposal altogether or to adapt the
draft so that it would gain the approval of the Members of the EP. Apparently, it decided
that half a loaf is better than none, because on 4 April 2006 the amended compromise
version of the Directive, incorporating most of the changes postulated by the EP, was

presented.'>’

2. Main changes in relation to the First draft

The first change that comes to attention is the severe limitation of the scope of the
Directive. The new exclusions consist of port services, services of temporary work
agencies, health care services, audiovisual services, gambling activities, social services,
and private security services. All these activities constitute services within the meaning of
the Treaty and the provisions on the freedom apply to them on regular basis >® However,
it was successfully argued that if they are to be harmonised, then only through separate
acts and not in a hotrizontal manner. Furthermore, the application of the Directive in the

field of taxation and private international law is expressly excluded.

For the sake of compromise, the Commission has also consented to replacing the country
of origin principle with the provision on the freedom to provide services (art. 16). At the
outset, it should be noted that the use of EC Ireaty nomenclature areates confusion as to
the interrelation between the Treaty and proposed Directive. First of all, it suggests that
the scope of the freedom as eénvisaged in the Ireaty is identical to that expressed in the
Directive Second, the derogations from article 16 could be presumed to constitute
exemptions from the articie 49 EC itself,

The wording proposed by the EP is left practically unchanged, the only adjustment being

that all requirements imposed by the Member States must fulfil the conditions of nor

¥ Amended Proposal for a Directive of the European Parliament and of the Council on services in the
internal market, COM(2006) 160 final

% See previous Chapters of this paper. In relation to security services, which have not been discussed
eatlier, see Case C-114/97 Commission v Spain [1998] ECR 1-06717; Case C-355/98 Commission v Belgium
[2000] ECR 1-1221; Case C-189/03 Commission v Netherlands [2004] ECR 1-9289. As to the exclusion of
port services it could be explained by their close relation to transport services, see Case C-18/93 Corsica
Ferries [1994] ECR I-01783
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discrimination, necessity and proportionality. Thus, paragraph 3 is rendered superfluous
because it does no longer offer the Member States any true advantage — the same rules
and grounds for justification apply as in paragraph 1

Furthermore, serious problems may be caused by the fact that in the compromise version
words ‘in particular’ are missing from paragraph 2,5 turning the list of prohibited
restrictions into an exhaustive catalogue. Meanwhile, as the expetience and the case law
of the ECJ show, there are numerous ways of obstructing the freedom and no such closed
record can be devised. Even moie importantly, words ‘in particular’ allowed to
legitimately presume that all restrictions of the fieedom are in piinciple prohibited After
their deletion, only gencral clauses from paragiaph 1 are left to secure the rights of service
providers and recipients.

In this situation, the activities to which aiticle 16 does not apply on the basis of the next
provision,'®® may be in 1esult subject to more liberal rules, as accoding to the Court
articles 49 and 50 EC: “require not only the elimination of all discrimination on grounds
of nationality against providers of services who are established in another Member State
but also the abolition of any restriction, even if it applies without distinction to national
providers of services and to those of other Member States, which is liable 1o prohibit,
impede or render less advantageous the activities of a provider of services established in

another Member State where he lawfully provides similar services”. 1!

15% Hopefully it is only a technical mistake

150 Article 17 enumerates additional derogations from the freedom to provide services: Services of General
Economic Interest which are provided in another Member State; matters covered by the Posting Directive;
matters covered by Directive 95/46 on the protection of individuals with regard to the processing of personal
data and on the free movement of such data; matters covered by Directive 77/249 to facilitate the effective
exercise by lawyers of fieedom to provide services; the activity of judicial recovery of debts; matters
covered by title II of Directive 2005/36 on the recognition of professional qualifications, as well as
requirements in the Member State where the service is provided which reserve an activity to a particulat
profession; matters covered by Regulation 1408/71; as regards administrative formalities concerning the
free movement of persons and their residence, matters covered by the provisions of Directive 2004/38; as
regards third country nationals who move to another Member State in the context of the provision of a
service the possibility for Member States o require visa ot residence permits for third country nationals who
are not covered by the mutual recognition regime provided for in Asticle 21 of the Convention
implementing the Schengen Agreement or the possibility to oblige third country nationals to report to the
competent authorities of the Member State in which the service is provided on or after their entry; the
authorisation regime provided for in Articles 3 and 4 of Regulation 259/93 on the supervision and control of
shipments of waste within, into and out of the European Community; copyright, neighbouring rights, rights
covered by Directive 87/54 and by Directive 96/9 as well as industrial property rights; acts requiring by law
the involvement of a notary; matters covered by Directive . /... on statutory audit of annual accounts and
consolidated accounts and amending Directives 78/660 and 83/349; the registration of vehicles leased in
another Member State; provisions regarding contractual and non-contractual obligations, including the form
of contracts, determined pursuant to the rules of private international law.

161 Cage C-222/95 Parodi [1997] ECR 1-3899, par. 18.
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Convetsely, in relation to the case-by-case derogations from article 19,'°2 the number of
justifications at the disposal of Membet States is in fact limited. The only ground for
restrictions is the safety of services Even though rather vague, this term must have been
intended as restrictive; otherwise why the notion of ‘overriding reasons relating to the
public interest’ is not deployed, even though it is defined in article 4.7a and afterwards
used in other provisions? Additionally, the Commission did not agree to give up the
mutual assistance procedure and, in result, the introduction of national measures on the
basis of article 19 is conditional on the prior consultations with the Member State of
establishment and notification to the Commission. On the other hand, this provision
requires only that the measures introduced are proportional, but it does not specify that
they should also be non-discriminatory. Without this condition, the case-by-case

derogations aspiie to the role of new exemptions from article 49 EC.

After the COP has been abandoned, the national powers of supervision do not seem to be

much affected by the Directive. Although article 34 lays the main burden of supervising
the provider on the country of establishment; according to article 35, the host Member

State retains the authority to control the observance of requirements imposed pursuant to
articles 16 or 17 (derogations from the “fieedom to provide services’). It seems that, as the

competence to menitor is a logical consequence of the authority to apply national law to

the provider, article 19 (case-by-case derogations) should be included there as well. The

obligation to carry out checks and inspections at the request of the Member State of
establishment constitutes a natural element of the system of mutnal assistance created by
the Directive When the provider travels abroad, the country of origin cannot effectively
conduct the supervision on the territory of another state The consistency of the system of
supervision is somewhat disturbed by article 35.4 which allows the host country to

“conduct checks, inspections and investigations on the spot, provided that those checks,

inspections or investigations are not discriminatory, are not motivated by the fact that the

provider is established in another Member State and are proportionate”. On one hand, it

is not clear to which requirements this provision refers - imposed by the Member State of
origin, case-by-case derogations, subsctiption to professional liability insurance, or others?
On the other, it would be difficult to prove that the checks are not, at least partially, based
on the fact that the provider is established abroad.

2 The elimination of the provision listing temporary derogations was upheld

39




As regards the rights of 1ecipients, the prohibition of disciimination (article 20) and of the
restrictions on the use of services of foreign providers (article 21) remain in the
compromise version of the proposal as well as various provisions obliging Member States
to ensure that recipients will receive a variety of information. However, the article
regulating the assumption of health care costs has been removed, leaving the present
situation unchanged (the combined application of article 22 of the Regulation 1408/71 and
article 49 EC) Moreover, after the removal of taxation matters from the scope of the
Directive, the Chapter on recipients’ rights no longer mentions the prohibition of

discriminatory taxes and limits on the tax deductibility.

Under the pressure of the EP and numerous Member States, the Commission has also
abandoned the idea of regulating in the Directive the issue of posting of workers. Instead,
the proposal repeatedly stresses that the national labour law,'®? conditions of employment

and the provisions of the Posting Directive are not affected by the Services Directive ¢*

Conversely, the Chapter on the Quality of services remained in principle untouched,
including the provisions which oblige the Member States to abolish the total prohibitions
of commercial communications and multidisciplinary activities'®® and prohibit the

duplication of the requirements concetning the professional liability insurance.

Also the provisions on administrative cooperation, though simplified and conferring more
powets to the host state than it was envisaged in the First draft, continue to form one of

the main parts of the Directive.

Furthermore, following the proposal of the EP, the Commission removed the provisions
on administrative simplification from the Chapter on the fieedom of establishment and
composed a separate Chapter which applies to the freedom to provide services as well.
Member States have been obliged to examine and, if necessary, simplify administrative
procedures applicable to the access to and exercise of service activities However, it is not

specified what exactly the Member States should do. There is no duty to report to the

'* For an opinion that presently, art 49 EC does not affect the application of national labour law as long as

it is non-discriminatory, see N. Brun “The proposed directive on services and labour law” in R Blanpein
{(ed) “Freedom of services in the European Union; Labour and Social Security Law: the Bolkenstein
Initiative” Bulletin of Comparative Labour Relations, Kluwer Law International 2006, p 19-33.

"** See recitals 6, 6g, 41a, 41b and articles [ 6,3.1 b, 163 and 17.

'** With the exception of regulated professions, in so far as is justified in order to guarantee compliance with
the rules governing professional ethics and conduct and it is necessary lo ensure their independence and
impartiality; and with the exception of the providers of certification, accreditation, technical monitoring, test
or trial services in so far as is justified in order to ensure thefr independence and impartiality .
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Commission effects of the examination or reasons for leaving specific requirements in
force. In result, if asked, national authorities may simply state that their procedures do not
tequire simplification. The Ditective is more precise only in relation to two matters, First,
it prohibits the imposition of an obligation to produce a document confirming the
compliance with national requirements in its original form, certified copy ot certified
translation unless it is justified by the overriding reasons relating to the public interest or
expressly permitted by another Community instruments Second, Member States are
obliged to create the points of single contact where it will be possible, also by electronic

means, to complete all procedures and receive useful information.

3. Overall evaluation of the compromise version of the proposal

Summarising, the compromise proposal presented by the Commission follows the same
aim as the original First draft, namely the establishment of general legal framework

regulating the cross-border provision of services.

Unfortunately, the most important provisions, namely articles 16 to 19 (‘freedom fo
provide services’ and derogations thereof), are rather a source of confusion than a solid
foundation of the system. The nomenclature used suggests that the freedom to provide
services, as it stands at present, has been codified. Meanwhile, a simple comparison of the
Directive and 1ules described in the First Chapter of this paper, shows that this is not the
case Ihe seemingly ‘radical’ limitation of Member States’ discretion in relation to
acceptable justifications of national tequirements hindering the exercise of the freedom,
after close examination, no longer appears to be so significant. Moreover, the fact that
already in the article on the freedom itself a possibility of introducing restrictive
tequirements is envisaged (article 16 2) results in a setious inconstancy. In effect, the
derogations listed in articles 17 and 19 do not constitute an exception to the rule, but to
the exception within it, as they provide different means of introducing restrictions than
these envisaged in article 16 itself Additionally, as was explained in the previous point,

the actual scope and effect of applicationof these derogations is not cleat either.

Nevertheless, there is still a chance that even in this ‘mutilated” form the Directive will

actually improve the situation of service providers and recipients.

First of all, the sole fact of harmonisation will force the Member States to finally adopt

comprehensive legislative acts regulating the cross-border provision of services. During
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the process of implementation and subsequently, due to the interpretation of the Directive
delivered by the Court in preliminary rulings, a system of clear rules should emerge. They
may not be as far-reaching as the ECJ’s case law, but at least there will be a basis to build
upon. Most importantly, the service providers will no longer be treated like permanently
established entreprencurs.'® Also the specific prohibitions included in the Directive (e g.
of total ban on commercial communications or of the establishment requirement) will
improve the enforcement of the fieedom, as the Commission will insist on their clear
transposition in national legal acts and the providers (recipients) will no longer be

safeguarded only by general clauses.

Second, through the creation of the system of administrative cooperation'®’ the mutual
trust (and mutual control) and the flow of information between the Member States will be
improved. This in turn, should cause the reduction of restrictions imposed by mak
informed or arbittary national authorities The tighter the links between national
authorities, the more difficult it will be to hide or even explain bartiers to the fiee

movement.

4. Conclusions

Altogether, this Directive targets the enforcement problems rather than further liberalises
the European setvices market. This conclusion shows the derogations from the scope of
the Directive (article 2.2 and 2 3) in a different light. While the transport and financial
services have always, pursuant to article 51 EC, been subject to separate rules, there is no
such simple explanation for other derogations.'®® It seems that in 1elation to the remaining
activities the Membei States sttive to retain the safus guo, fearing the sciutiny of close
cooperation. This in turn suggests that there are still many bazrriers that Member States are

aware of and unwilling to eliminate. Nevertheless, even in this severely limited sape, the

1% For example in Polish law, the notion of cross-border provision of services in principle does not exist

The only exceptions relate to specific professions or activities (e g. lawyers) where sectoral harmonisation
had to be transposed into national legal order

%7 For an opinion that the provisions on administrative cooperation seem to fail the proportionality
requirernent see the Research Report of W. Gekiere Institute for European Law “Towards a Furcpean
Directive on services in the Internal Market: Analysing the Legal repercussions of the Draft Services
Directive and its Impact on National Services Regulations™ Catholic University of Leuven, 24 9.2004, point
nc.

'8 WWith the exception of electronic communication services and networks with respect to matters covered
by Directives 2002/19, 2002/20, 2002/21, 2002/22 and 2002/58. Tt seems however, that this exclusion is
unnecessary because in article 3 it is clearly stated that other Community instruments regulating specific
sectors or provisions shall prevail over the Services Directive
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Directive can still contribute to the liberalisation of the services market. As long as it is
treated not as a codification of the state of affairs, but as a starting point — a basis for
coopetation that would facilitate the realisation of the Internal Mairket and enhance the
mutual trust. Hopefully, in result a new harmonisation will take place. Until then, it
should be remembered that the freedom cannot be limited through harmonisation;
exclusion of some sectors or rights fiom the Directive or their restrictive codification does
not influence the fact that the Treaty provisions on the fieedom to provide services, as

interpreted by the Court, continue to apply to them.

43



CHAPTER FIVE
CONCLUSIONS

Should the Commission’s initiative be regarded as a failure? Surely, to some the
compromise version may appeat to be only a sad caricature of the bold Bolkenstein’s
Directive. After the elimination of the COP and deletion of articles on the posting of
workers and on the assumption of health care costs, practically only a skeleton deprived of
a body has remained. Furthermore, even this skeleton is not complete as there are huge
gaps left by the numerous derogations and inconsistencies. This picture looks even worse
when the comparison is made with the case law of the Court. The latest proposal hardly
takes into account the evolution that the freedom to provide services has undergone
through the creative interpretation of the ECJ. If the Directive attempted fo codify the
jurisprudential developments, it has clearly failed to attain this goal Nevertheless, even in
this restricted form it is capable of having an added value. As can be seen from the First
Chapter the scope of the freedom is already very broad, much broader, I guess, tha the
drafters of the Treaty have ever planned. The Member States alieady find it hard to agree
with the interpretation provided by the Court and it could not be expected that they would
consent to going even further. The real problem lies in the enforcement of the rules
already established. Surely, the easiest solution would be to write each one of them down
in an act of secondary law. As the experience with the Service Directive shows it is not
possible to do so in a single horizontal act. Member States and lobbying groups may not
have much saying in the outcome of ECJ’s rulings, but they definitely can influence the
contents of a directive. In result, only the basic and the least controversial principles of the
freedom, supported by a system of administrative cooperation, have been included in the
final draft. Although the scope of the freedom itself’ could not be limited through
restrictive harmonisation, apparently it was hoped that its full application can be hindered.
However, as it was argued in the previous Chapter, even in this reduced shape the
Directive is capable of improving the effectiveness of the enforcement and not only in
relation to matters covered. There is a good chance for a ‘spill over’ effect due to the
system established; the Commission will be able to monitor more closely the situation in
the Member States. The national authorities should keep a check on each otheras well It
can be also expected that the close cooperation will be taken into account by the Court

when it considers national requirements, making it more difficult in the future to justify
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testrictions on the freedom.'® Tt is a modest improvement in compatison with ambitious
plans but the debate about the Services Directive shows that the Member States are not
ready yet for more radical steps. Even though the independent studies prove that the
broader the scope of libetalisation the mote beneficial it would be for national

0 the threat of ‘social dumping’ successfully counterbalances the economic

economies,
arguments. It seems that neither the Member States nor their citizens could sustain the
cumulated pressure of latest EU initiatives. The enlargement, Constitutional Treaty and
Services Directive were simply too much to face all at once. While the enlargement has
succeeded it contributed to the problems encountered by the remaining two initiatives. In
the exclusive club of fifteen, the Member States already felt quite ‘comfortable’ with each
other, the new members with theit low labour costs and social standards brought in a
factor of uncertainty. The purely economic arguments are no longer sufficient as the
postulate of strengthening the social dimension of the European integration gains an
increasing support.'” Altogether, the Member States are not so much unable as unwilling
to catch up with the progressive case law of the Court In these circumstances it can be
expected that the Commission will come back to the method of sectoral harmonisation.
Thus allowing the Member States to negotiate each matter separately and to irfroduce
safeguards they reckon suitable for a given kind of activity. Private security services,
assumption of health care costs, gambling, and the SGEI are only some of the likely
candidates for a legislative action at the Community level Only when the ®nsitive issues
are covered and enough time passes to establish mutual trust in each other’s laws,
enforcement and supervision, there is a chance that the Service Directive will be revised
and updated. Hopefully, by the time this slow and painstaking process ends, it will not be

too late to resume the ‘competitiveness race’ with the rest of the world.

1% See JToined Cases 369 and 376/96 Ar blade [1999] ECR I-8453, par 61-62 and 79

17° See the Impact assessment in Chapter Two, point eight of this papet

"' For an opinion that with the evolution of the Community the interplay between the economic policy,
social policy and politics becomes grater see M. Wise and R. Gibb “Single Market to Social Europe; The
European Community in the 1990s” Insights on Contemporary Issues, Longman Scientific and Technical
1993, p 281. For a description of historical developments in this respect see A M Williams “The European
Community; The contradictions of integration” The Institute of British Geographers, Studies in Geography,
Blackwell Oxford UK and Cambridge USA 1991.
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